236	CONTRACTS
Governing There is no English authority, but two propositions seem
principles cjear Qn prjncip}e, First5 the law which determines whether
an apparent agreement has been made must also determine
whether the agreement is real. There are two constituent
elements of a legal agreement—consent in fact or in the eyes
of the law, and consent free from what the law regards as
operative mistake. Logically, these two elements should not be
separated and assigned to different laws. The formation of
agreement constitutes a single question submissible to one and
the same law. Secondly, the question whether agreement has
been prevented by operative mistake should be left to the
putative proper law—the law to which the contract naturally
belongs—and not to the lex loci contractus as such, for the mere
place of contracting is an insubstantial ground upon which to
determine what law shall govern a matter so vitally affecting
the creation of the obligation.
If, therefore, it becomes finally and firmly established that
the existence of an apparent agreement is governed by the lex
loci contractuS) it is to be hoped that the courts will defy logic and
will not extend the rule to the question of reality of agreement.
2. Conversion of agreement into a binding contract
(i) Formal validity.
no deceive The identity of the law that governs the formal validity of
authority a mercantile contract has not yet been judicially considered
in England. Early juristic opinion, now mostly abandoned,
advocated the rigid and exclusive application of the maxim
locus regit actum. A contract was to be void unless it complied
with the formalities of the lex loci contractus. The local formalities
were not only optional, but compulsory.
Compliance     There can be no doubt that compliance with the local form
Wl££*c°tZ *s sufficient,1 though in other respects the contract may be
sufficient totally unconnected with the locus contractus. This is defensible
on grounds of justice and convenience, for it is essential that
parties who conclude their contract in a given country should
be free to follow local professional advice upon the form neces-
sary for the creation of a binding obligation.
There is, however, neither justification nor authority for
£ the view that observance of the local form is compulsory. If,
otfor instance, two Englishmen make a contract by which the
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one agrees to act in a play to be produced by the other at a
1 Gucfratte v. Young (1851), 4 De G. & Sm. 217.

